TOWN OF WAREHAM
ZONING BOARD OF APPEALS
PPL P LARING FOR RIANCE/ASPEC
Certain uses ave allowed in several zoning districts only by mesns of a V and/or Special Permit
from the Zoning Board of Appeals. ThoaemesmindicatedintheWmehamZoningBy-Imws. To apply
foraVaﬂanceJSpecialPemit&omtheZoningBoardoprpenls,pleasednthefol.lowing;

Complete this form,

Complete information packets. (Directions attached)
SubmitappiicatbnformandpackettoTownClerkforsignmlm.

Submit application form and packet to Town Collector for signature.
Suhmtmn;phmdfom,pacheu,mdappropﬁmfea"w&eZOMngBoardoprpeah
secretary.

“Permits may be issued only after a public hearing, There is a filing fee of $300.00 per lot, per
application for all non-conforming residential lots, whether built upon or not, There is a filing fee of
$750.00 per lot, per application for all commercial applications. In the case of a multi-family
devdopmen;thefeehMphsmaddiﬁomlﬁﬂ.&foremymkomtwo@).Pleasemakecheck
payuble to the Town of Wareham.

e 0 0 © 0

*A check to cover two Q)hgaladvertisemanmforthepubﬁcheaﬁngshmﬂdbemadepayableto
Wareham Week in the amount of $100.00.

“Thenppﬁumwiﬂdmbempom{bhformemof&ndingmuabuﬁarmﬁﬁcaﬁomby&rﬁﬁed
Masil. The cost is $6.90 per certified letter to each abutter, Please see Zoning Boerd secretary for cost of
mailings. Please make check paysble to the Town of Wareham.

IhexebyapplyforaVaﬂnnce/SpecialPetmitforausetobemadeofﬂmfo!lowingdum'bedpince:

STREET & NUMBER: 43 Marine Ave. LOT: 75 & 76 MAP: 78-1
ZONING DISTRICT: R30

USE REQUESTED: _Residential

OWNER OF LAND & BUILDING: Emily A. Heavey & John S. Heavey TEL, # (774) 272-3654
ADDRESS OF OWNER: _70 Rose Point Ave., West Wareham, MA, 02576

PERSON(S) WHO WILL UTILIZE PERMIT; Emily A. Heavey & John S. Heavey

ADDRESS: 70 Rose Point Ave., West Wareham, MA. 02576 . —
DATE: .3 [ [ o SIGNATURE:; M#MQ%M@W?
this epplicgtion was receives 1€ date stp 2y here: {

Town Clerk: \ \ Date;

Tax Collector: (b/%lz{w? Date; gﬁ;?//a/
Planning/Zoning Dept.: h 7 Date: 15/ 403 (
Appw“kemlﬁepn 00 Check# ow’a Reeipt! __

Advertising fee paid: 100, 0 Checks 300
Abuttersfeepaid: " /T 7.93 Gheck# 307 Receipt:




TOWN OF WAREHAM

APPLICANT/CONTRACTOR/REPRESENATIVE INFORMATION SHEET

Check One: V' Variance Special Permit Site Plan Appeal
Date stamped in: Date decision is due L

Applicant’s Name: Emily A, Heavey and John S. Heavey

Applicant’s Address: 70 Rose Point Ave., West Wareham, MA. 02576

Telephone Number: (774) 272-3654

Cell Phone Number: same as above

Email Address: emily. heavey@yahoo.com

Address of Property/Project: 43 Marine Ave., West Wareham, MA. 02576

Landowner’s Name:  EMily A. Heavey and John S. Heavey

Owner’s Address: 70 Rose Point Ave., West Wareham, MA. 02576

Telephone Number: {(774) 272-3654

Contact Person; Margaret A. Ishihara * Telephone Number; 508-295-1570
Map 78-1 Lot 75and 76 Zone R30
Date Approved Date Denied

Comments: ~ PO Box 71, Wareham, MA. 02576: email: ishiharalaw1@gmail.com




TOWN OF WAREHAM

ZONING BOARD OF APPEALS

CASE NO. : to be assigned

PETITION OF EMILY A. HEAVEY and JOHN S, HEAVEY FOR SPECIAL
PERMIT/VARIANCE

Property address: 43 Marine Ave.
Town of Wareham Assessors Map 78-1 Lots 75 and 76

MEMORANDUM IN SUPPORT OF PETITION OF EMILY A. HEAVEY and JOHN &.
HEAVEY FOR VARIANCE/SPECIAL PERMIT

Introduction

The Heaveys seek a variance/special permit for the construction of a two bedroom single
family residence on property located at 43 Marine Ave., Wareham, MA. shown as Town of
Wareham Assessors Map 78-1 Lots 75 and 76. A copy of a-portion of Warcham Assessors Map
78-1 Lots 75 and 76 is attached as Exhibit “A” to this Memorandum. The property is identified
in the Heaveys’ deed as Lots 75 and 76 on a Plan entitled “Plan of Section T Rose Point
Subdivision, Wareham, Mass.” surveyed for A.B. Osborne and L. W, Canedy, dated May 10,
1934 and recorded in the Plymouth County Registry of Deeds on November 27, 1939 in Plan
Book 6 Page 81. A copy of the subdivision plan is attached as Exhibit “B” to this Memorandum.

The Heaveys propose to site the residence as shown on the attached “Site Plan” prepared
for John Heavey dated October 6, 2020. This Site Plan is attached to this Memorandum as
Exhibit “C”.

Per the Site Plan, the subject property is 8,000 square feet more or less and has 100 feet
of frontage on Marine Ave, The Heaveys propose to meet current front, side and rear yard

setback requirements for the residence.




Property History

The Heaveys acquired property located at 70 Rose Point Ave., Wareham, MA. on or
about September 9. 2002 by deed from Don C. Boisvert and Virginia M. Boisvert dated
September 5, 2002 recorded in the Plymouth County Registry of Deeds on September 9, 2002 in
Book 22805 Page 346. This property is shown as Town of Wareham Assessors Map 7801 Lots
50 and 51. There was a residence already built at 70 Rose Point Ave and the Heaveys currently
live there.

The Heaveys acquired the subject property located a 43 Marine Avenue, Wareham, MA.
on or about May 20, 2011 by deed from Mary L. Starvish dated May 17, 2011 recorded in the
Plymouth County Registry of Deeds on May 20, 2011 in Book 39949 Page 176. A copy of this
deed is attached as Exhibit “D” to this Memorandum. The subject property abuts the 70 Rose
Point Avenue property along a boundary line between Lot 76 and Lot SO, At the time that the
Heaveys acquired the subject property they received a letter dated December 17,2004 from the
then Director of Inspectional Services to Mary Starvish, that if Lot 75 and Lot 76 were combined
they would meet the Small Lot Exemption and meet the requirements of M.G.L. ¢. 40A Section
6. A copy of this letter is attached as Exhibit “E” to this Memorandum,

Photographs showing the subject property as it currently exists are attached as Exhibits F-
1, F-2, F-3, and F-4 and are described as follows:

F-1 View looking Northerly along westerly property boundary line between Lot 75 and
neighbor’s Lot 49.. The fence is about 2 feet to the East of the property boundary line.

F-2 View looking North towards northerly property boundary line of Lot 75.

F-3  View looking North along property boundary line where it fronts on Marine Ave.

F-4  View looking West from Lot 76 towards petitioner’s house at 70 Rose Point Ave,




Building Permit Application

The Heaveys want to construct the proposed two bedroom single family residence so that
Emily Heavey’s sister can be moved there in order for Emily Heavey to care for her sister who
has many serious health issues and cannot drive. Currently, Emily Heavey’s sister lives in
another area, and it is very difficult for Emily Heavey to offer such care. The house is proposed
to have one living level on an elevated foundation. The Heaveys propose to install a chair lift so
that Emily Heavey’s sister will be able to access the living level from the ground. Copies of the
four elevation views are attached as Exhibit “G” to this Memorandum.

On or about December 2020 the Heavey’s through their builder filed an application for a
building permit. This permit was denied on or about February 3, 2021 by the Director of
Inspectional Services essentially on the grounds that the subject property had merged with the 70
Rose Point Ave property for zoning purposes, and therefore did not meet the current frontage and
area dimensional requirements of the Town of Warcham Zoning By-Laws. For mformation
purposes the denial letter is attached as Exhibit “H” to this Memorandum,

Relief Sought

A, The Heaveys request a variance/special permit to build a second principal residential
building on the same site,

B. Alternatively, the Heaveys request a variance/special permit to construct a new dwelling
on an undersized parcel.

C. The Heaveys meet the requirements for a variance/special permit for the reasons stated
below.

Town of Wareham Zoning By-Laws Section 1470 states that:

“The Board of Appeals shall have the power to hear and decide applications for
Variances from the provisions of the Zoning By-Laws, including the power to grant a




Variance authorizing a Use or activity not otherwise permitted in the district in which the
land or structure is located. A Variance may be granted when factors relating to soil
conditions, lot shape, or topography of such land creates an impracticality or limits the
location or positioning of a new structure or addition on a site or location that previously
conformed to zoning requirements. An applicant must demonstrate that a literal
enforcement of the by law would involve substantial hardship, financial or otherwise, to
the petitioner or appellant, and that desirable relief may be granted without substantial
detriment to the public good and without nullifying or substantially derogating from the
intent or purpose of such ordinance or by-law.”

1. factors related to soil conditions, lot shape or topography of such land creates an
impracticality or limits the location or positioning of a new structure or addition on a site or
location that previously conformed to Zoning requirements.

The property if combined with the existing lot/structure at 70 Rose Point Avenue only
has a common boundary of 50 feet at the “backyard” of both properties and not for the entire
length of the two properties. This lot shape creates an impracticality of locating the proposed
structure other than on the subject property. Of note both the subject property and the 70 Rose
Point Avenue property have frontage on separate ways,

2. Literal enforcement of the by law would involve substantial hardship, financial or
otherwise, to the petitioner.

The Petitioners seeks to build a residence for Emily Heavey’s sister to provide care to her
as the next door proximity to the Petitioners would be far less of a financial and time hardship
on the Heaveys.

3. desirable relief may be granted without substantial detriment to the public good
and without nullifying or substantially derogating from the intent or purpose of such ordinance or
by-law.

The proposed project is a two bedroom residence which would not create any substantial

detriment to the public good because of its modest size, The Heavey’s propose to meet the




current setback requirements of the zoning by laws. Further, the residence already has frontage
on an ¢xisting way which is separate from the Heaveys existing house and any traffic flow would
be minimal. The Heaveys propose to meet the current setback requirements of the zoning by
laws so there would minimal if any increase in congestion in the neighborhood. The proposed
residence would be on municipal water and sewer which addresses any environmental concerns.
The Town of Warcham Conservation Commission issued a negative determination on November
3, 2020, with the added condition that erosion control, and silt fence shall be installed to contain
excavated material on the site so that material does not migrate onto the road.
CONCLUSION

For these reasons, the Petition for Special Permit/Variance should be granted.
RESPECTFULLY SUBMITTED
PETITIONERS

EMILY and JOHN HEAVEY
By their Attorney

. sl

Margdret A. Ishihara, BBO#247930
Law Office of Margaret A. Ishihara
2527 Cranberry Highway, Unit D3
PO Box 71

Warecham, MA. 02571

Date: // ﬂﬂ{wﬂcfﬁ 20’8/




MARGARET A. ISHIHARA
LAW OFFICE OF MARGARET A. ISHIHARA
2527 Cranberry Highway, Unit D3
PO BOX 71
WAREHAM, MA. 02571

11 March 2021

Town Clerk

Town of Wareham
Memorial Town Hall
54 Marion Rd.
Wareham, MA. 02571

Re: Petition of Emily A. Heavey and John S. Heavey for Special Permit/Variance, Zoning
Board of Appeals, Case no.: to be assigned; Property address: 43 Marine Ave., Town of
Warcham Assessors Map 78-1 Lots 75 and 76,

Dear Town Clerk;

Pursuant to Massachusetts General Laws Chapter 40A Section 10, enclosed please {ind
the original and 8 copies of the following documents:

1. Petition for Variance/Special Permit with Applicant/Contractor Representative
Information Sheet;

2. Memorandum in Support of Petition of Emily A. Heavey and John S. Heavey for
Variance/Special Permit with the following Exhibits:

A. Portion of Wareham Assessors Map 78-1 showing lots 75 and 76;

B. Plan entitled “Plan of Section 1 Rose Point Subdivision, Warcham, Mass.”
surveyed for A.B. Osborne and L. W. Canedy, dated May 10, 1934 and recorded in the Plymouth
County Registry of Deeds on November 27, 1939 in Plan Book 6 Page g

C. Site Plan dated October 6, 2020 showing proposed project;

D. Deed from Mary L. Starvish dated May 17, 2011 recorded in the Plymouth
County Registry of Deeds on May 20, 2011 in Book 39949 Page 176 [for 43 Marine Ave., the
subject property];

E. December 17, 2004 letter from Director of Inspectional Services to Mary
Starvish;

F-1 through F-4, Photographs:

F-1  View looking Northerly along westerly property boundary line between Lot 75
and neighbor’s Lot 49.. The fence is about 2 feet to the East of the property boundary line.

F-2  View looking North towards northerly property boundary line of Lot 75.

Telephone: (508) 295-1570 email: ishiharalaw1{@gmail.com




MARGARET A. ISHIHARA
LAW OFFICE OF MARGARET A. ISHIHARA
2527 Cranberry Highway, Unit D3
PO BOX 71
WAREHAM, MA. 02571

F-3  View looking North along property boundary line where it fronts on Marine Ave.
F-4  View looking West from Lot 76 towards petitioner’s house at 70 Rose Point Ave.
G. Four elevation views of proposed house;

H. February 3, 2021 letter from Director of Inspectional Services to Heaveys.

3. Original full size, signed Site Plan dated October 6, 2020 with digital copy of Site Plan

on flash drive;

3. Abutters ligt from Assessors to be sent by email; and tax form to be provided directly to
Zoning Board of Appeals.

Along with my clients’ account check no. in the amount of __for the filing fee
and certified mailings to abutters, and my checkno. in the amount of $100.00 made
payable to Wareham Week.

Very ruty UI\S\';-‘{/
ﬁga’i@% ﬁshﬁ}ﬁra

Telephone: (508) 295-1570 email: ishiharalawl@gmail.com
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43 Marine Avenue, Wareham, MA 02571

Property Address:

Bk: 39949 Pg: 175

WRUIBGABI

() Bk: 38949 Pg: 175 Page: 1 of 2
’f Recorded: (:5/20/2011 10:44 AM
% 4, ATTEST: John R. Buokley, Jr. Reglater
{3"{‘ Plymouth Gounty Registry of Deeds

MASSACHUSETTS EXCISE TAX % '
Plymouth District AOD #11 001  *. % (e’

Date:  05/20/2011 10:44 AM

CUif 049987 21764 Dook 00030166 % &
Fee! $228.00 Cong: $60,000.00

QUITCLAIM DEED
1, Mary L. Starvish, now of 1415 10 Manor, Vero Beach, Florida, 32960

for consideration paid, and in full consideration of Fifty Thousand ($50,000.00) Dollars,

5. Ay fegy
grant to JohaHeavey and Emily Hoavy. being married, of 85 Sylvan Road, Whitinsville,
Massachusetts, 01588, as tenants by the entirety,

with guitclaim covenants

That certain parcel of land in Wareham, Plymouth County, Massachusetts, shown as Lots 75 and
76 on a plan of Section 1, Rose Point Subdivision Wareham, Mass., made by Samuecl H. Corse,
Surveyor, of Rachester, Mass., duly recorded at the Plymouth County Registry of Deeds in Plan
Book 6, Page 647, to which reference may be had for a more particular description.

Together with a right of way from Blackmore Pond Road and privileges with others entitled
thereto in the Reservation as shown on said Plan,

Together with and subject to a water betterment assessment recorded with the Plymouth County
Registry of Deeds in Book 32351, Page 194.

Together with and subject to a sewer betterment assessment recorded with the Plymouth County
Registry of Deeds in Book 35422, Page 44,

Subject to a water utility easement recorded with the Plymouth County Registry of Deeds in
Book 30680, Page 274.

Subject to a sewer utility easement recorded with the Plymouth County Registry of Deeds in
Book 30788, Page 271.

Meaning, intending and hereby conveying the same premises conveyed to this Grantor by deed
of Bugene Starvish, dated August 26, 1991and recorded at the Plymouth County Registry of
Deeds in Book 10453, Page 37.
14
Witness my hand and seal this T day of May, 2011.

Mary L. Starvish




Bk: 39949 Pg: 176

State of Florida
County of 1 A AN Ve

On this _\ 'T*hday of May, 2011, beforc me, the undersigned notary public, personally
appeared Mary L, Starvish, proved to me through satisfactory evidence of identification, which was
() photographic identification with signature issued by a federal or state government agency, ( ) oath
or affirmation of a credible witness, or ( ) personal knowledge of the undersigned, to be the person
whose name is signed on the preceding or attached document, and who acknowledged to me that she

signed it voluntarily for its stated purpose,

Notary Public . —_
My Commission Expires: {Qm‘:rm VLo, QA0 3

ey BRIANA BANTANA
Hotary Public - Siate of Florida
My Comm. Expires Apr 6, 2012
2 g¥  Commission # DD 878152

Banded Tiough Nalional Notary Astn,

&
(A

”
M,

5

-
Ty

!

(*Individual -- Joint Tenants -- Tenants in Commeon.)

CHAPTER 183 SEC. 6 AS AMENDED BY CHAPTER 497 OF 1569

Every dead prosented for record shall contain or have sindorsed upen it the full name, residence and post office address of the grantos and
a recital of the amount of the full consideration thencof in dollars or the mature of the other consideration therefor. If not delivered for a specific
monetary sum. The full consideration shall mean the tota] price for the conveyance without deduction for ARy liens ot encumbrances assumed by the
granles of remaining thereon. All such endorsements and recitals shalj be recorded s part of the deed. Failure to comply with this section shall not
affect the validity of any deed. No register of deeds shal) aceept a deed for recording unless it is in compliance with the requirements of this seclion.




Nov 20 20, 10:15a J.8. Heavey

INSPECTIONAL SERVICES
(508) 291-3100, Ext. 3194

Date:_December 17, 2004
Ms. Mary Starvish

1415-10" Manor
Vero Beach, FL 329060

Dear Ms. Starvish;

508-748-0396 p.3

TOWN OF WRAREHAM

54 MARION ROAD
WAREHAM, MASSAGHUSETTS 02574

o

I'have reviewed your application for a Small Lot Exemption on  Lots 75 & 76 of Assessors

Map _78-1 .

Based on the information [ have it is my opinion that these lots if combined do meet the

requirements of Chapter 40A M.G.L. Sec. 6

If you have any questions you may contact me.

Sincerely,

Thcod'o/m%
Director of Inspectional Services

TM/sms

cc: Assessors Department
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TOWN of WAREHAM

Massachusetts

BUILDING DEPARTMENT
David L Riquinha
Director of Inspectional Services
John & Emily Heavey February 3, 2021
70 Rose Point Ave
Warcham, MA 02571
RE: 43 Marine Ave. Map # 78-1, Lot #75

I have reviewed your building permit application to construct a new dwelling on
lot # 75 of Assessors map # 78-1; otherwise known as 43 Marine Ave. The proposal is
not in compliance with zoning regulations for the R-30 zoning district and must be denied
at this time

43 Marine Avenue does not meet the current dimensional requirements for a buildable lot
in the R-30 zoning district. Prior to your acquisition, it was a protected (Grandfathered)
lot under M.G.L; however, that protection became invalid the moment you transferred the
property deed into your name.

You own, and currently reside at 70 Rose Point Avenue which directly abuts this parcel.
Both properties are lacking the land area and frontage required to comply with current
regulations and the land on Marine Avenue is currently vacant. Under the Massachusetts
Merger Doctrine, both properties must be considered on lot for zoning purposes.

You may either: request permission to construct a new dwelling on this undersized parcel
(§621), request a second principal residential building on the same site ($§6/3), or you can
request an accessory apartment (; $330) which would be attached to or within the existing
principal residential structure. Each of the individual options mentioned above would
require a Variance from the Zoning Board of Appeals.

The submitted permit application which includes a site plan by G.A.F. Engineering
labeled “Job no 20-9493”comprised of one page dated October 6, 2020, is being denied
under the following sections of the Wareham Zoning By-law:

e Article 6, Table 621, Residential Districts, Buildable lots in the R-30
zoning district are required to have 30,000 square feet and 150° of
frontage for single family construction.

i

ﬁ%&&% i




The subject dwelling is located in the R-30 zoning district.

Respectfully,

David Riquinha
Building Commissioner
Zoning Enforcement Officer

It is the owners’ responsibility to check with other departments, i.e. Health,
and conservation, etc, to ensure full compliance,

In accordance with the provisions of MGL chapter 40A §§ 15, you may apply to the
Zoning Board of Appeals for the above noted relief within thirty (30) days of receipt of this letter.
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