THE LAW OFFICES OF BELLO & MORTON, LIC

184 Main Street Wareham, Massachusetts (2571 - 508-295-2522

May 15, 2024

Wareham Zoning Board of Appeals
54 Maron Road
Warecham, MA 02571

Re:  Request for Insubstantial Modification request for Variance previously granted for JCMA
Realty LL.C ¢/o John Salerno; Located at 169 Onset Avenue, Onset, MA 02588;
Assessor’s Map 1, Lot B

Dear Members of the Board of Appeals:

We respectfully request a determination from the Board for this case to be placed on the
May 22, 2024 agenda.

The Board has already granted the Variance in 2020 which was appealed by an abutter.
Since then, we have received a favorable court decision from a Superior Court judge in June
2023 and began construction of the two — family property.

It came to our attention from the Building Commissioner that we need to seek determination
from your Board on the plans submitted because of a change to the original plan. We are seeking
to turn a small portion of the attic into a loft. The loft area with a standing head height is 317
square feet, see attached plans as Exhibit A.

Paragraph 6 of the Decision (attached here as Exhibit B) allows the ZBA to approve
insubstantial modifications without any further approval, which is what we are requesting
considering the Floor Area Gross in the Zoning Bylaw excludes Attics. This lot is not a separate
unit but is a space that the second unit will be able to access. It is a portion of the top floor that is
open and not a bedroom.

We seek a vote from this Board that the modification is insubstantial and does not seek a formal
hearing. The reason being that this change does not change the footprint or occupancy of the

property.

JILIAN A MORTON, ESQ.
508-295-2522
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NEW TWO UNIT STRUCTURE

JCMA REALTY

169 ONSET AVE
ONSET, MA 02558

Fh 508-992-3494 « Fax 508-992-3495 = www.anthil.com e emal: anthi@anthif.com

PO Box 267, Marion, MA 02738
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Doc#: (00037037

Bk: 568003 Pg: 24 Page: 1 of 7
Recorded: 06/14/2023 11:30 AM
ATTEST: John R. Buckley, Jr. Register
Plymouth County Registry of Deeds

THE COMMONWEALTH OF MABSACHUSETTS
Towa of Wareham
BOARD OF APPEALS

Petitlon No, Fa el
Book: 41430 Pagn: 295
Rate: 0121172021

£ntfficete of Gragting of Virfonge

The RBoard of Appeals of thy Towva of Warsham hereby certtfive thit ¢ Variance has been granted:
Tor JCMA Reafty. ELC. ofy John Saleeno
Address: _____ 310 Kennet) Weleh Ijva, Lakeullle, MA 02347
Cley ar Town Litkeville, MA 02347

Alfbcting the tights of the vwaer with respeet io lund or buildingsat_, 60 Onest Aveme,
e -AdTEEL, VLA 0285 R, Agseuenr's pi{s) B

The Board of Appanls cortiflug thor the decision ottuched heretd js a true and corract copy of itx deesiug 1o
trant 8 verianoe and that bopivs of sald decision, and ofaj) plats raferred to in the dooision, have been filed
with the ZBA, Cunervativa Commission, and the Town Clerk,

The Board of Appeals alae walis to the ettention of the owner o applicant thet Generad Lawa, Chaptor 404,
Section 11 provides that ao special pormuit, vr any exsension, modifleation or renswa) thereof, shol] tako
st until & copy of the declson benring the vertiention af the Town Clek that twenty daya have elaped
after the decision hag beess [fed 1n the office of the Town Clerk and no sppcn] has baen filed or thal, Hsieh,
tppeal bus been filed, that it bas been dismissed or desied, 13 reeomdnd by the Rewlstry of Deeds for the
county and digirics. i whish the Jand iz located and indexed b the grartar indey unider the mume of the
owner of record or is rooorded and noted on the vwner's cettificate of title, The owner ar epplicant shal
puy the fon for such revording orTopistering, A copy of the reglatered dacislon shall be renuned Lo the
Beard of Apprels as proaFof fling.

Any person aggrieved by his deoivion may appeal to the Superior Court of Land Cnurt 23 In Section 17 of
Chapter 404, M.G.L. by filing s NOTICE OF ACTTION AND COMPLAINT within twonty (20) dayx of
the date of Gllng ofthis decision,

hoeehy thet 20 days have elapsod -
:\mn‘ mﬁ% wWas Fdﬂg n iho nffee

of the Town Clerk of Wacham and no

bag been Gled In secotdancd with Seeticn

17, Ciupter 40 A of the Massachuscits Gonamd

et e gggﬁ(ﬁ, Nen &
Town (1

Dave :fune. 14,2083



TOWN OF WAREHAM
Board of Appeais
CLERK’S RECORD OF NOTIFICATION
No.  27-20

Petition of:  JCMA Realty, LLC. ¢/o John Salermno

Location of Property: 169 Onset Avenue, Onset, MA 02558

Date ol Notification of Hearing: November 19, 2020 and November 26, 2020
Date of Hearing: January 6, 2021

Date of Notification of Decision: January 11, 2021

DECISION: See attached

REASON:

I hereby certify that a copy of the Board of Appeals

decision has been appealed at Superior Court Docketf 2183CV00029

on June 1, 20
Gtlys g Shoma
Debira A7 Cremo
Wareham Town Clerk

F_Dl\le“,g)m 14, b33

Naine and Address of Abutting Owners: Certified Abutters List Attached

t hereby cextify that 20 days huve e

after the decis?m was fited in the of%?d

of the Town Clerk of Warekam and no appesl
haz been filed in aceordance with Section

17, Chapter 40 A of the Massachuzetts
Lavwm.

,

Board of Appeal

” a3



NOTICE OF DECISION OF THE WAREHAM ZONING BOARD OF APPEALS

Petition: 27-20

Applicant: JCMA Realty LLC, Jolin Salerno

Owner: Same

Owner Address: 310 Kenneth Welch Drive, Lakeville, MA (2347
Subject Properfy Address: 169 Onsef Avenug, Onsef, MA
Subject Property Parcel ID: Map 1 LotB

Date of Public Hearing: January 6, 2021

Date of Notice: January 11, 2021

Record Plang: Entitled “New Two Unit Structare, JCMA Realty, 169 Onset Ave,, dated August 27,
2020, and prepared by Anthl Frangiadis Associates

Findings/Decision/Reason:

‘The Petitioner was before the Zoning Board of Appeals pursuant to a Denial Letter issned
by the Building Commissioner on November 3, 2020 who determined that the Petitioner’s
request consgtruct a new two family dwelling on 169 Onset Ave with a Floor Area Ratio
(FAR) of 0.51 on a lot of 5,405 square feet with 2,744 square feet of building floor, was
above the allowed 1,250 squarc feet [actually 1,500, as the minimum of the smaller size
category] ander the small lot regulations of the Warcham Zoning By-Law; Table 628, As
such, he petitioned for relief in the form a Variance by the Zoning Board of Appeals. After
heating, testimony from the neighbors, and much discussion, the Board finds that the
Petitioner is properly before the Zoning Board of Appeals and that the lairger FAR of this
build qualifies for the granting of a Variance under the MGL chapter 40 Section 10,

The Petitioner and his counscl have demonstrated the statutory requirements of  Variance
us the stutute reads: “ ...such permit granting authority specifically finds that owing to
circumstances relating to the soil conditions, shape, or topography of such land or
stractures and especially affecting such land or stroctures but ot affeeting generally the
zoning distriet in which it is loeated, a literal enforcement of the provisions of the ordinance
or by-law would involve substantial hardship, financial or otherwise, to the petitioner or
appellant, and that desirable relief may be granted without substantial detriment to the
public good and without nullifying or substantially derogating from fhe intent or purpose of
such ordigance or by-law.”

The Board finds that this lot is located in the Onset Village-1 District, and finds that the
average FAR of homes and businesses surrcunding the subject site, including several direct
abutters, is 8%, while the proposed building has an FAR of 51%.

The lot Is uniquely positioned in that it is situnted on the blaff overlooking Onset Bay and
has n very importaat role in contributing to the visual character of the village as a whole. I
is the Jast open lot along the blufT and is part of the prominence. Construction on the lot will
be an unusually important event in defining the eharacter of the village,

This purvel has a unique footprint. Tt is located on Onset Ave (a major traveled road) and is
abutted by the historic Glen Cove Hotel which bossts an FAR of 89%. The topography of
the lot including its Jocation to surrounding properties, location and elevation, surrounding
roads, and parking lots were all factors in granting this Variance.

Secondly, the Board found that literal enforcement of the Town’s By-Laws would cause a
hardship to the Petitioncr. This property hasa unigue history. In 1993, the building that



was focated on it for about 100 years was actually moved to 213 Onset Ave. That structure
hiad an FAR of 62% when located on the 169 Onset Ave location. So, it wonld be a hardship
not to build # more significant structnre on this site than allowed by current zoning,

The Board found by right the Petitioner may boild a two-family structure as this is a
grandfathered lot. Havipg to strictly adhere to the Zoning Code with a 25% FAR would be
neither practical for a two-family nor be in keeping with the esthetic look and historic
nature of the businesses and residences on the bluff,

Third, the Board fiuds that the desired relicf may be granted without substantial detriment
to the publie good. This two-family footprint was spproved in 2015 on a site plan when
there was reconstruction of the adjacent Glen Cove Hotel. Due to the change in the Zoning
code, now the Petitioner has to come in front of the Board to seek relief. The neighbors did
discuss a concern for Hmited parking which the Board vigorously discussed,

The Board took into account the parking sitnation in Onset Viliage. As with most older
neighborhoods, parking has become a problem for the businesses and residents. Howwver,
the lot in question has four parking spaces within its bounds and so meets the Zouning By-
Law requirement for two spaces per unit. Also, the matter before the Board was a Variance
considering FAR not parking violations. Their vote reflects that.

Lastly, the intent of the Wareham Zoning by- law clearly laid out in Article 1 Section 130 of
which ineludes “to preserve and inercase amenities by the promulgation of regulations to
fulfill snid objectives”, The Board found this approval of Variance would not derogate from
their Zoning By-Laws all factors considered,

Bascd upon the above the Board votes [4-0-1] to grant the Petitioner a Variange allowing
for the increase in the Floor Area Ratio as approved on the plan submitted to the Bosrd and
dated *August 27, 2020 by Anthi Frangiatis Associates” consiructing a two-family
structare,

Condifions

1. Upon completion, an "As Bullt” plan is to be submitted to the Building Department with a copy
provided to the Board of Appeais,

2. Any relief not expressly granted hergunder is hareby denigd.

3. For this decision to become effective, a copy of said decision and notice thereof must be filed
at the Plymouth County Registry of Deeds and must bear the certification of the Town Clerk
that twenty (20) days have elapsed and no appeals have been Hed, or that if such zppeal has
heen filed, that it has been dismissed or denied. A certified tepy of sald rezording must he
thergafter filed with the Board of Appeals.

4. If substantinl use or construction permitted by this Variance has not commenced within one
year from the date of which a copy of this decision s filed with the Town Clerk, excluding the
amount of timie required for an appeal period to axplre and the amount of time required to
pursue and await the determination of any suth appeal, then this Special Permit/Variancs shall
expira in so far as the foregoing statemant is modified by Chapter 195 of the Acts of 1984, Any
person exercising rights under a duly appealed Special Permit/Variance doas so at the risk that
a couirt may reverse the permit and any canstruction performed ender the permit may be
ordered undone.



5. Any person aggrieved by this decision of the Zoning Board of Appeals may file an appeal
pursuant to the provisions of M.G.L. Chapter 404, section 17 within twenty (20) days of the
filing of this decision in the office of the Town Clerk. If no appeal is taken within the allotted
tima, the Clerk will so cartify.

6.  If the applicant wishes to moedify the approved Record Plans, it shall submit proposed
modifications in accerdance with the provisions of this paragraph. Where such modification is
deemed substantial, the same standards and procedures applicable to an original application
for approval shall apply to such madification and a public hearing shall be required by the ZBA;
provided, however, that the ZBA may determing that a proposed modification is insubstantial
and approve the same without the need for any further ZBA approval,

VOTE: (5-0-0) By the Wareham Zoning Buurd of Appeals
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